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Statement of Questions Presented 


1. Whether the knowledge of arresting officers 
of the identity of the perpetrator of a robbery constituted 


sufficient probable cause to justify the arrest of Appellant 


j 


without warrant. Gatlin v. United States, 117 U.S.App.D.C. 


123, 326 F.2d 666 (1963). 

2. Whether the pre-trial identification of Ap- 
pellant by the complaining witness violated Appellant's 
rights to a fair'trial, meaningful cross-examination and 
effective assistance of counsel. Wade v. United States, 


388 U.S. 218 (1967). 
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Jurisdictional Statement 


Jurisdiction is conferred upon this Court by 
United States Code, Title 28, Section 1291 (Act of June 25, 
1948, 62 Stat. 929). 


Statement of the Case 


On July 7, 1966, Appellant was indicted in the 
United States District Court for the District of Columbia 
for a violation of District of Columbia Code, Title 22, 
Section 2901 (robbery). The Grand Jury charged that on or 
about December 29, 1965, Appellant unlawfully took approxi- 
mately $40 from a retail store in the District of Columbia 


owned and operated by High's Dairy Products Corporation. On 


March 4, 1966, Appellant pleaded not guilty to the charge and 


was remanded to the District of Columbia Jail. 

On March 25, 1966, a motion to suppress evidence 
was filed by Appellant's court apointed counsel, John C. 
Williams, and on April 7, 1966, a hearing on the motion 
was held before the Honorable Leonard P. Walsh who denied 
the motion. 

Appellant was tried on May 3 and 4, 1966, before 
the Honorable Howard F. Corcoran, and on May 4 the jury 
returned a verdict of guilty. On June 17, 1966, Appellant 


was sentenced to from three to nine years. 


ie 


On June 24, 1966, Appellant was authoriged to 
proceed on appeal without payment of costs and on July 25, 
1966, John W. Cragun was appointed by this Court ee repre- 
sent Appellant. On August 5, 1966, Leon T. Knauer was 
appointed co-counsel for Appellant. 

On April 3, 1967, the transcript of the trial 
proceeding held on May 3 and 4, 1966, was received by counsel. 
On April 24, 1967, a motion for extension of time to file 
Appellant's opening brief until twenty (20) days after the 
receipt of the transcript of the pre-trial motion eo suppress, 
which was argued on April 7, 1966, was filed with this Court. 
On the same day a motion was also filed with the United States 
District Court requesting that the transcript of the pre-trial 
motion to suppress be prepared at the expense of the Govern- 
ment. Both of these motions were granted. The transcript 
of the pre-trial motion to suppress was received by counsel 


on January 16, 1968. 


Statement of the Facts 


On December 29, 1965, at approximately 10:30 


P.M. an individual entered a High's Dairy Store located 
at 1104 Sixth Street, N.W., in the District of Columbia, 
and after making a purchase, ordered an employee, Ann Cato, 
at gunpoint to surrender the contents of the cash register 


(T.23-4). The individual obtained approximately $25 from 
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Miss Cato and departed (T.24). Shortly thereafter, Miss 
Cato reported the crime to the police (T.31), describing 
the perpetrator as being tall (about 6'1") and wearing 

a plaid coat (T.32). During cross-examination, Miss Cato 
was asked, and responded to, the following: 

"Q: Now, this description you gave them [the 
police], was this all the description as far as 
height and slim build and gray coat? 

"A: Yes; that's all. 


{ 


| "Q: And isn't it safe to assume that that 
description could fit almost any person? 


"A: Yes, it could. 


? 


MISS GARFIEL: "I object Your Honor. 


THE COURT: "Objection sustained." (T.34) 


Miss Cato, in testimony during the hearing on the pre- 
trial motion to suppress evidence, stated that the perpetrat-— 
or was tall and wearing not a gray, but a plaid, coat (motion 
to suppress, T.6). At the time of the crime the only other 
person in the High store was a Patricia Addison who appears 
to have stated that the perpetrator was wearing blue corduroy 
trousers (motion to suppress, T.12-13). 

Shortly after the robbery, police Officers Hubert L. 
Cave and Charles Claus arrived at the High store (T.50, T.94- 


95). Neither of the officers conversed with Miss Cato; how- 


ever, they did receive a description of the perpetrator from 
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an unidentified police officer who had apparently arrived 
at the store before them (T.50-1, T.95). Officers Claus 
and Cave were told that there had been a holdup by a male 
Negro about 6'1" tall, wearing a plaid coat and blue cor- 
duroy pants (T.56-7). About this time, there was a detailed 
lookout broadcast over the police radio in the piixee 
“canine cruiser", but they did not hear this epent very 
well since two police dogs in the cruiser were barking (T.66). 
At approximately 10:40 P.M. on December 29, 1966, 
Officers Cave and Claus arrested Appellant on the 600 block 
of 0 Street, N.W., in the District of Columbia. (T.59, T.95- 
96). The only description the officers had at the time of 
the arrest of Appellant was the description given by their 
fellow (but unidentified) officer at the High store; they 


did not receive the more detailed description broadcast 


over their cruiser radio (T.66). Just prior to his arrest, 


Appellant was observed by the officers walking on; the side~ 


walk in a westerly direction on the north side of the 600 
block of O Street, N.W. (T.95-6). According to Officer 
Cave, Appellant was wearing a "grayish plaid coat" and 
corduroy pants, the color of which he could not remember 
(T.96) and according to Officer Claus, the Appellant was 
wearing a "gray-blue plaid jacket and blue sonuueny pants" 
(~.60). During examination at the pre-trial motion to 
suppress, Officer Cave testified that the only description 


he had at the time of the arrest was: 
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“Of a Negro male, he said tall, six-foot or six-foot 
one, wearing a gray coat, corduroy pants, and a cap, 
and stated he was armed and he ran north on 6th 
Street from the High's store" (motion to suppress, 
T.25). 
Officer Claus did not testify during the hearing on the 
motion to suppress. 

As soon as the officers saw Appellant, they 
stopped their cruiser, which had normal police markings 
(T.73) , and Officer Cave told Appellant "[c]ome over here" 
(T.60; motion to suppress, T.26). Appellant dropped an ob- 
ject to the ground (which later was discovered to be a gun) 
and immediately began walking toward the cruiser (T.60-1). 
While walking toward the cruiser, Appellant stated: "You 
got me, man” (T.60, 68). When Appellant arrived at the 
cruiser, Officer Cave arrested him (T.68), took him by the 
arms and placed his hands on top of the cruiser (T.61) and 
proceeded to search Appellant (T.68). During the search, 
the officer removed $25 in one dollar bills (Government's 
Exhibit No.6) and a small amount of change from Appellant's 
person (T.60, T.69), whereupon Appellant stated: "The 
dollar change is mine; I got the rest from the store" 


(T.69). The officer also removed a package of Lucky 


Strike filter cigarettes (T.69; Government's Exhibit No. 


1). At the time of the arrest, Appellant was not wearing 


a cap nor was he wearing heavy work shoes (T.72). 
Appellant was held at the scene of his arrest 


until Ann Cato arrived and identified him (T.74). Miss 
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Cato, who was transported to the scene of the arrest ina 
police car, testified on this aspect as follows: 


"Q: Did they [the police] tell you that they 
had the person and they wanted you to identify him? 


"A: Yes. 


"Q: Then you went with them to see Willie Walker, 
did you not? 


"A: Yes. 

"Q: Then, when you got there, based on what the 
police told you, you were expecting to see the man 
who actually robbed you, were you not? 

"A: Say that again please. 

"Q: When you arrived at the scene where the police 
said they had the man they thought had robbed you, 
weren't you expecting to see this man who robbed you? 


"A: Well I guess so. 


"Q: And the police had told you they had the one - 
did they not? 


"A; Yes. 


"Q: So then, if the police were wrong, then any 
identification you made would have been wrong? 


MISS GARFIEL: "Objection, Your Honor. 
THE COURT: "Objection sustained. 
BY MR. WILLIAMS: 
* Ok 
"Q: . . . [W]hen you got to the scene [of the 
arrest] and the police were holding Willie Walker, were 


there any other non-police people around? 


." (T.35-6) 
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The record does not disclose the time at which Miss Cato 
identified the Appellant; nor does it disclose the time 
at which Appellant was taken to the robbery squad office. 


Miss Cato identified Appellant as being the individual who 


robbed the High's store during the course of his trial (T.24). 


Statement of Points 


I 


The officers who arrested Appellant did not 
possess sufficient knowledge of the identity of the per- 
petrator of a robbery to constitute sufficient probable 
cause for the arrest of Appellant and, as a result there- 
of, admissions of Appellant, evidence obtained from Ap- 
pellant and an identification of Appellant should not have 
been admitted in evidence because they were obtained as a 
direct result of an illegal arrest. Gatlin v. United States, 


117 U.S.App.D.C. 123, 326 F.2d 666 (1963). 
II 


The pre-trial identification of Appellant de- 
prived him of his'rights to a fair trial, meaningful 
cross-examination of the complaining witness and effec- 
tive assistance of counsel. Wade v. United States, 388 


U.S. 218 (1967). 


Summary of Argument 


I 


At the time of the arrest of Appellant, the 


arresting officers only knew that a robbery had taken place 
and that the perpetrator thereof ran from the scene of the . 
robbery and was a Negro approximately 6' tall, wearing a 
plaid coat or a gray coat and corduroy pants. 

| Appellant was arrested at oneal 10:40 
P.M. while walking down a street in the vicinity of the 
scene of the robbery. The knowledge of the officers at the 
time of the arrest did not constitute sufficient probable 


cause and was therefore illegal. Gatlin v. United States, 


117 U.S.App.D.C. 123, 326 F.2d 666 (1963). 
II 


The conplaining witness, who was informed by the 
police that the perpetrator of a robbery had been arrested, 
was taken to the scene of the arrest and identified the 
Appellant, the only non-policeman in the area, eis time 
when Appellant had made damaging admissions, had surrendered 
a weapon to the police and had surrendered other damaging 
evidence. The same complaining witness thereafter identi- 
fied Appellant at his trial, which depriving Appellant of 
his right to a meaningful cross-examination of the complain- 
ing witness because her identification was influenced by 
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the identification of Appellant at the scene of his arrest 
and Appellant was thereby deprived of his right to effective 
assistance of his counsel. Wade v. United States, 388 


U.S. 218 (1967). 


Argument 
I 


(With respect to Point I, the Appellant desires 
Gauak to read the following pages of the reporter's tran=- 
script: Trial Transcript: T.23-36, 50-68, 72-74, 94-97; 
Transcript of Pre-Trial Motion to Suppress: T.6-13, 25, 
26.) 

Appellant was arrested on December 29, 1965, by 
two police officers without a warrant and without probable 
cause. At the time of his arrest, the only information avail- 
able to the arresting officers was that there had been a rob- 
bery of a High's store at approximately 10:30 P.M. by a 
Negro about 6'.tall, wearing a gray or plaid coat and cordu-~ 
roy pants; that the Negro was armed and was last seen run- 


ning from the store in a northerly direction. There was 


also some testimony that the Negro was wearing work boots 


and a cap. 

At the time of his arrest, Appellant was walking 
on the sidewalk on the 600 block of O Street, N.W., in the 
District of Columbia. He was not wearing a cap and, accord- 
ing to the officers, was wearing a gray-blue or grayish 
plaid coat and corduroy pants, but no cap or work shoes. 
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According to the arresting officers, the description they 
had received varied: a male Negro, 6'1" wearing a piaid 
coat and blue corduroy pants (testimony at trial) or a 
male Negro, approximately 6' tall wearing a gray doat, 
corduroy pants and a cap, who was seen running north on 
Sixth Street from the High's store (testimony at pre- 
trial motion to suppress). Appellant was arrested about 
10:40 P.M. and at the time of his arrest, was walking, not 


running. 


In Gatlin: v. United States, 117 U.S.App.D.C. 


123, 326 F.2d 666 (1963) this Court reversed a conviction for 
robbery based on facts substantially similar to the facts 

of the instant proceeding. In Gatlin the only information 
available to the arresting officer was that there had been a 
robbery, that one of the robbers was a Negro about 6' tall 
weighing between 150 and 170 pounds and that he was wearing 
a light trench coat. In Gatlin the police arrested the 
appellant, who was wearing a trench coat, white he was 
walking down the street a mile and a half from the scene 

of the robbery. The Court held that the ayadoiee opteined 
from Gatlin at the time of his arrest, his sinieeed con- 
fession and information:as to his identification at the 
line-up following his illegal arrest, were inadmissible in 


evidence as fruits of the illegal arrest. 


II 


(With respect to Point II, the Appellant desires 
the Court to read the following pages of the reporter's 
transcript: Trial Transcript: 1.24, 35-36, 60-61, 68-69, 
72 and 74.) | 

Ann Cato, the complainant, was brought to the 
scene of the arrest (a) after the arrest of the Appellant, 


(b) after Appellant had made damaging admissions ("You 


got me, man" and "The dollar change is mine, I got the 


rest from the store"), (c) after the officer had taken 
money from the Appellant (Government's Exhibit No.6) and a 
cigarette package (Government's Exhibit No.1) and (d) after 
the officers had obtained the weapon which Appellant had dropped 
when he was arrested. During the trip to the scene of the 
arrest, Miss Cato was informed by a police officer that the 
person who had robbed the High's store had been apprehended. 
When Miss Cato arrived at the scene of the arrest, the only 
people in the vicinity were the Appellant and police officers, 
all of whom were in uniform. It was irae thees circum- 
stances that Miss Cato first identified the Appellant as 
being the person who robbed the High's store. 

At this point, the identification of Appellant 
by Miss Cato was not required to justify his arrest. The 
police had already arrested Appellant and had recovered 
money allegedly taken fron the store and a gun. In addi- 


tion, Appellant had made damaging admissions. 
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The police, by bringing Miss Cato to the, scene 
of the arrest, were attempting to accomplish that which they 


could not have accomplished subsequent to the arraignment 


of Appellant. More importantly, the police abused Appellant's 


right to a fair in-court confrontation by informing Miss 
Cato that they had arrested the individual who robbed the 
High's store immediately prior to the time Miss Cato arrived 
on the scene and identified Appellant - the only non-pol iceman 
in the area. Had the police merely apprehended Appellant 
and not obtained from him damaging admissions, a weapon 

and other damaging evidence which was subsequently used 
against him in trial, the transporting of Miss Cato to the 
scene of the arrest for the purpose of identification may 
well have been justified. However, such was not the case. 
The police had ample evidence to justify the suet and sub- 
sequent agradgniest of Appellant. 


"A major factor contributing to the high incidence of 
miscarriage of justice from mistaken identification 
has been the degree of suggestion inherent in the man- 
ner in which the prosecution presents the suspect to 
witnesses for pretrial identification. A commentator 
has observed that '[t]he influence of improper sugges- 
tion upon identifying witnesses probably accounts for 
more miscarriages of justice than any other single 
factor - perhaps it is responsible for more such errors 
than all other factors combined.' Wall Eye-Witness 
Identification in Criminal Cases %.. Suggestion can 
be created intentionally or unintc::tionally in many 
subtle ways. And the dangers for the suspect are 
particularly grave when the witness' opportunity 

for observation was insubstantial and thus his 
susceptibility to suggestion the greatest." United 
States v. Wade, 388 U.S. 218, 228-229 (1967) « eae 
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In Wade the Supreme Court was concerned with the 
failure of the government to give notice to counsel for 
the accused prior to his identification during the course 


of a line-up. This decision revolved around accused's. 


Sixth Amendment right to counsel. Wade, in turn, elaborated 


on. Pe Supreme Court's holding in Powell v. Alabama, 287 

U.S. 45 (1932), wherein the Supreme Court stated that any 
pre-trial confrontation of the accused should be scruti- 
nized to determine whether the presence of his counsel is 
javesears to preserve the defendant's basic right to a 

fair trial as affected by his right meaningfully to cross- 
examine the witness against him and to have effective assist- 
ance of counsel at the trial itself. 

It is not asserted herein that the Appellant should 
have been afforded right to counsel immediately after his 
arrest. However, it is asserted that the unnecessary con- 
frontation between Miss Cato and the accused at the scene 
of the arrest adversely affected the attempt of accused's 
counsel to meaningfully cross-examine Miss Cato at the 
trial. 

In Wade the Supreme Court cited numerous examples 
of pre-trial identification as follows: 

" .-. , for example, that all in the lineup but the 
suspect were known to the identifying witness, that the 


other participants in the lineup were grossly dissimilar 
in appearance from the suspect, that only the suspect 
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was required to wear distinctive clothing which the 
culprit allegedly wore, that the witness is told 

by the police that they have caught the culprit 
after which the defendant is brought before the 
witness alone or is viewed in jail, that the suspect 

is pointed out before or during a lineup and, that 

the participants in the lineup are asked to try 

on an article of clothing which fits only the suspect." 
Wade at 233 (Emphasis supplied) ‘ 


Accordingly, this case should be remanded to the District 
Court with instructions that ahearing be held for the 
purpose of ascertaining whether Miss Cato's in-court iden- 
tification of the Appellant had an independent origin or 


was based on the illegal on-the-scene arrest identification. 
Conclusion 


For the reasons stated in the respective ar gu- 


ments, the appropriate requested relief should be: granted. 


Respectfully submitted, 


WILKINSON, CRAGUN & BARKER 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1) Whether the police had probable cause to arrest 
appellant where, 

(a) within a few minutes after a robbery of one 
of High’s Dairy stores, the arresting officer learned that 
the holdup man was a Negro male, six feet one inch tall, 
wearing a gray plaid jacket and blue corduroy trousers, 
who was armed and left the premises running north on 
Sixth Street, Northwest, 

(b) the arresting officer several minutes later, while 
cruising the neighborhood, spotted appellant walking only 
a few blocks away from the scene of the holdup, 

(ec) the arresting officer observed that appellant was 
a Negro male, about six feet one inch tall, wearing a gray 
and blue plaid jacket and blue corduroy trousers, and 

(d) the appellant, in response to the arresting offi- 
cer’s request to approach the police car, took something 
from his pocket and dropped it to the ground and said, 
“‘Tt?s me, man; you’ve got me’-—or something to that 
eff. ” 

2) Whether it was plain error to admit Miss Cato’s 
testimony relating her identification of appellant as the 
holdup man where, 

(a) during a robbery which lasted approximately 
two minutes in a brightly lighted store, Miss Cato con- 
fronted appellant from a distance of about four feet, and 

(b) Miss Cato made her identification some five to 
eight minutes later a few blocks from the scene of the 
holdup immediately after appellant was apprehended by 
the police. 
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Constitutional and Statutory Provisions Involved oe 


Summary of Argument — eos 


Argument: 


I. The police had probable cause to arrest appellant 
where, within several minutes after the robbery oc- 
curred, the arresting cfficer, who had reason to believe 
the holdup man was armed and on foot, spotted appel- 
lant walking within a few blocks of the scene of the 
robbery and observed that appellant’s height, race, 
jacket and trousers matched the description of the 
holdup man and appellant, upon being requested to ap- 
proach the police car, took something from his pocket 
and dropped it to the ground and said “It’s me, man: 
YOuU've wot me: os ee ee 


. It was not plain error to admit Miss Cato’s testimony 
relating her identification of appellant as the holdup 
man where, during the robbery which lasted approxi- 
mately two minutes in a brightly lighted store, Miss 
Cato confronted appellant from a distance of about 
four feet and identified him about five to eight minutes 
later a few blocks from the scene of the robbery im- 
mediately after appellant was apprehended .......__ 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A. Summary of Proceedings 


By indictment filed February 16, 1966, appellant was 
charged with robbery in violation of 22 D.C. Code § 2901. 
On March 4, 1966, appellant entered a plea of not guilty. 
On March 25, 1966, appellant filed a motion to suppress 
certain items of evidence seized pursuant to a search 
made incident to appellant’s arrest. On April 7, 1966, 
appellant’s motion was heard and denied by Judge Walsh. 
Trial commenced before a jury and Judge Corcoran on 
May 8, 1966 and terminated on May 4, 1966 upon a 


(1) 
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verdict of guilty. On June 1, 1966, Judge Corcoran sen- 
tenced appellant to a term of from three (3) to nine (9) 
years. This appeal followed. Appellant contends here 
that he was searched pursuant to an unlawful arrest and 
was identified by the complainant a few minutes after 
the offense under circumstances which offended due proc- 
ess standards. 


B. The Offense 


On December 29, 1965, at approximately 10:30 p.m. a 
man, identified as appellant, entered the High’s Dairy 
Store, located at 1104 Sixth Street, Northwest, in the 
District of Columbia (M. Tr. 5;? Tr. 23). Two clerks, 
Ann Cato and Patricia Addison, were then present in 
the store (M. Tr. 10; Tr. 28, 31). Upon entering the 
store, appellant approached Miss Cato, who was standing 
behind a counter near the cash register. He asked for 
a package of Lucky Strike filter cigarettes, which Miss 
Cato handed to him, and he in turn handed her a one 
dollar bill. As Miss Cato rang the register, appellant 
pulled a pistol, put it in Miss Cato’s side, and said, “This 
is a holdup.” He then reached across the counter into 
the register and took either twenty-five or twenty-four 
one dollar bills. (M. Tr. 5; Tr. 28-24, 28-29, 33.) After 
taking the money from the register, appellant left the 
premises on foot heading north on 6th Street (M. Tr. 25; 
Tr. 25-26). 

The robbery took approximately two minutes (Tr. 34). 
During most of this time appellant stood directly across 
the counter from Miss Cato, a distance of approximately 
four feet (Tr. 33). Miss Cato described the lighting con- 
ditions in the store at the time of the robbery as “very 
bright” (Tr. 29). 


C. The Arrest and Search 


Miss Cato immediately reported the robbery to the 
police (M. Tr. 11; Tr. 30, 32). Among the officers to 


1“\f. Tr.” refers to the transcript of the hearing on appellant’s 
motion to suppress. 
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respond to the robbery report were Private Hubert L. 
Cave and Private Charles G. Clause, both of whom were 
assigned to the Canine Corps (M. Tr. 24; Tr. 50, 94- 
95). Neither Private Cave nor Private Clause spoke with 
Miss Cato. At the store, Private Cave spoke with an 
unidentified officer to whom Miss Cato had described the 
robber (M. Tr. 24-25; Tr. 51). From this officer, he 
learned that the holdup man was a Negro male, wearing 
a gray plaid jacket, blue corduroy pants, about six feet 
one inch tall, who was armed and left the premises on 
foot running north on Sixth Street (M. Tr. 25; Tr. 56- 
59).? Having obtained this description of the holdup man, 
Privates Cave and Clause left High’s in their cruiser, a 
station wagon which carried dogs and bore police mark- 
ings. They cruised north on Sixth Street, west on M or 
N, north on Seventh, and east on O. (M. Tr. 26; Tr. 
51, 73-74, 94-95.) They saw appellant, who matched the 
description of the holdup man they had obtained at 
High’s, walking in a westerly direction on the north side 
of the 600 block of O Street (M. Tr. 26; Tr. 96). At 
about the same time they saw appellant, they received a 
lookout describing the holdup man as: “Negro male, six 
foot six inches, slim build, complexion dark, cap, large 
gray wool coat, blue corduroy trousers, heavy work shoes, 
armed with a pistol” (Tr. 61, 66). But because the dogs 
in the cruiser were barking, they heard only parts of this 
lookout (Tr. 62, 66, 72, 158). 

Upon spotting appellant, Private Cave stopped the 
cruiser and yelled, “Come over here” (M. Tr. 26; Tr. 60, 
68). Appellant, who had his right hand in his pocket, turned 
toward the cruiser, took something from his pocket, and 
dropped it to the ground (M. Tr. 17, 20, 26; Tr. 60, 68, 
97). He then walked toward the cruiser and said, “ ‘It’s 
me, man; you’ve got me’—or something to that effect” 
(M. Tr. 27; Tr. 60, 68, 97). Private Cave got out of 


2 Before arriving at the store, Private Cave heard a lookout de- 
scribing the holdup man as a Negro male wearing a gray plaid 
jacket who was armed and ran north on 6th Street from 1104 Sixth 
Street (Tr. 58). 
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the cruiser, placed appellant’s hands on top of the vehicle, 
and searched appellant (Tr. 60-61, 68). In appellant’s 
pockets he found twenty-five one dollar bills, a small 
amount of change, and a package of Lucky Strike filter 
cigarettes (M. Tr. 27; Tr. 68-69). When Private Cave 
removed the money from appellant’s pocket, appellant re- 
marked, “The dollar change is mine; I got the rest from 
the store’® (M. Tr. 27; Tr. 69, 101). 

In the meantime, Private Clause got out of the cruiser 
and went over to the spot where appellant had dropped 
something to the ground (M. Tr. 27; Tr. 98). There, on 
the sidewalk, he found a .22 caliber revolver loaded with 
four live rounds (M. Tr. 27; Tr. 98, 105). 

When stopped appellant, who is a Negro male about 
six feet one inch tall, was wearing a gray and blue plaid 
jacket and blue corduroy pants (M. Tr. 18, 26; Tr. 52, 
60, 72, 96). He was not wearing heavy work shoes or a 
cap (M. Tr. 18, 22; Tr. 72, 99-100) . 


D. The Identification 


Miss Cato left High’s with several officers to ride to 
O Street where appellant was apprehended. Upon leav- 
ing High’s she was told by one of the officers that they 
had the man they believed committed the robbery and 
that they wanted her to view him for the purpose of iden- 
tifying him. (Tr. 35.) As the cruiser approached the 
600 block of O Street, from a distance of about two blocks 
from where appellant was standing, Miss Cato remarked 
to one of the officers in the cruiser, ““That’s not the man” 
(M. Tr. 9; Tr. 151, 154). Upon reaching the scene and 
observing appellant more closely, she retracted her initial 
conclusion and identified appellant as the man who had 
confronted her a few minutes earlier at High’s and took 
money from the register * (M. Tr. 8, 10, 28; Tr. 29-30, 


3 At the hearing on the motion to suppress, appellant denied mak- 
ing any statements to the officers (M. Tr. 18, 21-22). Appellant 
did not testify at trial. 


‘Miss Cato estimated that she arrived at O Street about five or 
eight minutes after the robbery occurred (Tr. 29). 
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74, 100, 154). She explained that her initial conclusion 
was based on the fact that when appellant came into the 
store he wore a cap but was bareheaded when she first 
observed him at O Street (Tr. 153).° 

The conditions under which Miss Cato identified appel- 
lant are not entirely clear from the record. Appellant 
was the only person not a police officer at the scene where 
the identification was made (Tr. 36, 74). He told Miss 
Cato that he was the man who held up High’s a few min- 
utes earlier, but the record does not reflect whether he 
made this statement before or after she identified him 
(M. Tr. 8).° It appears that Miss Cato made her iden- 
tification after she had gotten out of the cruiser in which 
she was riding and as she viewed appellant getting into 
the rear of a wagon or perhaps after he was in the wagon. 
The light was on in the wagon to aid her in her identifi- 
eation. (M. Tr. 19; Tr. 44.) 


CONSTITUTIONAL AND STATUTORY PROVISIONS 
INVOLVED 


The Fourth Amendment to the United States Constitu- 
tion provides: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 
able searches and seizures shall not be violated, and 
no warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized. 


5 Miss Cato’s testimony reflected that at times she was not clear 
whether appellant wore a cap when he entered the store but was 
bareheaded when apprehended or vice versa (M. Tr. 9; Tr. 1538). 
At trial when pressed by defense counsel, she resolved the ambiguity 
in her testimony stating that appellant wore a cap in the store 
but was bareheaded when apprehended (Tr. 153). This of course 
is consistent with the testimony of the police officers which reflects 
that the lookout described appellant as wearing a cap but when 
apprehended he was bareheaded. 


6 At the hearing on the motion to suppress, appellant denied that 
he made a statement to Miss Cato (M. Tr. 19). 
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Title 22, District of Columbia Code, Section 2901 pro- 
vides: 

Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


I 


Appellant argues that the arresting officer had insuffi- 
cient information to constitute probable cause to arrest 
him. We think appellant’s argument is totally without 
merit. Within a few minutes after the robbery occurred, 
Private Cave, who had reason to believe the holdup man 
was armed and on foot, spotted appellant walking a few 
blocks from the scene of the robbery. Appellant’s height, 
race, jacket and trousers matched the description Private 
Cave had obtained of the holdup man. Upon being re- 
quested to approach the police car, appellant took some- 
thing from his pocket and dropped it to the ground and 
said, “‘It’s me, man; you’ve got me’—or something to 
that effect.” These facts were ample to support appel- 
lant’s arrest and the search made incident thereto. Bailey 
v. United States, D.C. Cir. Nos. 20,623-25, 20,729, de- 
cided December 14, 1967; Brown v. United States, 125 
U.S. App. D.C. 43, 365 F.2d 976 (1966). 


st 


Appellant argues that the circumstances surrounding 
Miss Cato’s identification several minutes after the rob- 
bery at the scene of his arres¢t offended due process 
standards. But there was no objection below to Miss 
Cato’s testimony relating her extrajudicial identification of 
appellant. Absent a timely objection, appellant, we sub- 
mit, is foreclosed from raising the issue here. 
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In any event, during the course of the robbery Miss 
Cato had ample opportunity to observe appellant for ap- 
proximately two minutes from a distance of about four 
feet. Miss Cato’s identification, objected to here, occurred 
some five to eight minutes after the robbery at a place 
a few blocks from the scene of the crime moments after 
appellant was apprehended. These circumstances attest 
to a reliable identification and bring this case squarely 
within the teaching of Wise v. United States, —— US. 
App. D.C. ——, 388 F.2d 206 (1967). 


ARGUMENT 


I. The police had probable cause to arrest appellant 
where, within several minutes after the robbery 
occurred, the arresting officer, who had reason to be- 
lieve the holdup man was armed and on foot, spottod 
appellant walking within a few blocks of the scene 
of the robbery and observed that appellant’s height, 
race, jacket and trousers matched the description of 
the holdup man and appellant, upon being requested 
to approach the police car, took something from his 
pocket and dropped it to the ground and said “It’s me, 
man; you’ve got me.” 


(M. Tr. 17, 18, 20, 25, 26, 27; Tr. 51, 52, 56-59, 
60, 68, 72, 73-74, 94-95, 96, 97) 


Appellant argues that the arresting officers had insuffi- 
cient information to constitute probable cause to arrest 
him. From this premise he contends that the search made 
incident to his arrest was unlawful and that its fruits 
should not have been admitted at trial.?7 We think appel- 
lant’s argument is totally without merit. 


7 We think appellant’s argument goes only to the admissibility of 
the package of Lucky Strike filter cigarettes and the twenty-four 
one dollar bills found on his person when searched at the scene 
of his arrest. We do not think the .22 caliber pistol which appellant 
dropped to the ground upon being asked to approach the police 
vehicle was the fruit of a search. Hester v. United States, 265 
U.S. 57 (1924) (officers concealed on defendant’s land saw defend- 
ant hand bottle to another; when alarm given, defendant picked up 
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Within a few minutes after the robbery occurred, Pri- 
vate Cave left High’s with his partner, Private Clause, 
and began to cruise the area. At High’s he had learned 
that the holdup man was a Negro male, about six feet 
one inch tall, wearing a gray plaid jacket and blue cordu- 
roy trousers, who was armed and left the premises run- 
ning north on Sixth Street (M. Tr. 25; Tr. 56-59). Pri- 
vate Cave drove north on Sixth Street, west on M or N, 
north on Seventh, and east on O (M. Tr. 26; Tr. 51, 
73-74, 94-95). He saw appellant walking in a westerly 
direction on the north side of the 600 block of O Street 
(M. Tr. 26; Tr. 96). Appellant, who is a Negro male 
about six feet one inch tall, was wearing a gray and blue 
plaid jacket and blue corduroy trousers (M. Tr. 18, 26; 
Tr. 52, 60, 72, 96). Thus, within a few blocks and sev- 
eral minutes after the holdup, Private Cave, who had 
reason to believe the robber was on foot, observed a man 
on foot whose height, race, and clothes matched the de- 
scription of the holdup man. We think these factors would 


have provided an ample basis for Private Cave to have 
arrested and searched appellant had he chosen to do so 
then and there. Bailey v. United States, D.C. Cir. Nos. 


another jug and ran; police pursued, fired shot, and defendant 
dropped bottle; no “seizure” in legal sense); Dorsey V. United 
States, 125 U.S. App. D.C. 355, 372 F.2d 928 (1967) (defendant 
dropped capsules on floor of car after officers beamed light into 
car); Rouse v. United States, 123 U.S. App. D.C. 348, 349, 359 
F.2d 1014, 1015 (1966) (if appellant disposed of narcotics in alley 
while fleeing unmarked police cruiser, there was no illegal seizure) ; 
Jackson Vv. United States, 112 U.S. App. D.C. 191, 301 F.2d 515 
(1961), cert. denied, 369 U.S. 859 (1962) (defendant threw nar- 
cotics out of parked car while officers were in process of arresting 
driver; no error in admitting the narcotics) ; Lee v. United States, 
95 U.S. App. D.C. 156, 221 F.2d 29 (1954) (police investigating 
crime involving theft of jewelry and informant arranged meeting 
with defendants who were said to be selling some jewelry; officers 
approached car, asked defendants to step out; jewelry dropped to 
street: held, no seizure); see also United States v. McNeil, 91 
A.2d 849 (D.C. Mun. Ct. App. 1952) ; Trujillo v. United States, 294 
F.2d 583 (10th Cir. 1961); Burton v. United States, 272 F.2d 473 
(9th Cir. 1959), cert, denied, 362 U.S. 951 (1960) ; Haerr v. United 
States, 240 F.2d 583 (5th Cir. 1957). 
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20,623-25, 20,729, decided December 14, 1967; ° Brown 
v. United States, 125 U.S. App. D.C. 48, 365 F.2d 976 
(1966) ;° United States v. LaVallee, 367 F.2d 351 (2d 
Cir. 1966). Private Cave did not, however, choose to 
arrest appellant immediately. Instead, he stopped the 
eruiser and yelled, “Come over here” *® (M. Tr. 26; Tr. 


8In Bailey, supra, this Court held that a robbery lookout for 
three Negro males in a 1953 blue Chevrolet was sufficient to consti- 
tute probable cause to stop a 1954 blue Chevrolet, occupied by four 
Negro males, and arrest the car’s occupants where the car was first 
spotted 3.7 miles from the scene of the robbery several minutes 
after the offense occurred, moving in a direction consistent with the 
hypothesis of escape. 


°In Brown, supra, the Court found probable cause to arrest on 
a robbery charge on the following facts. At 4:30 a.m. one Monday 
morning two officers stopped the defendant, a heavily built Negro 
male, driving a 1952 maroon Ford, for a traffic violation. One of the 
officers got out of the squad car and talked to the defendant. The 
other officer, who remained in the squad car, heard a radio report 
that a Howard Johnson Motor Lodge, located about 20 blocks from 
where they stopped the defendant, had been robbed by a heavily 
built Negro driving a 1954 maroon Ford. On the basis of this in- 
formation, the officers arrested the defendant on the robbery charge. 


10 Even if the factors which drew Private Cave’s attention to 
appellant could be viewed as insufficient to constitute probable 
cause to support a formal arrest, they were ample to support a brief 
detention for the limited purpose of asking appellant to explain 
his presence in the neighborhood. See Bailey v. United States, 
supra (concurring opinion of Judge Leventhal) ; Dorsey v. United 
States, 125 U.S. App. D.C. 355, 372 F.2d 928 (1967); Brown V. 
United States, 125 U.S. App. D.C. 48, 46, n.4, 365 F.2d 976, 979 
n.4 (1966) ; Green v. United States, 104 U.S. App. D.C. 28, 259 F.2d 
180 (1958), cert. denied, 359 U.S. 917 (1959); Dizon v. United 
States, 111 U.S. App. D.C. 305, 296 F.2d 427 (1961) ; Cotton v. 
United States, 371 F.2d 385, 391-92 (9th Cir. 1967); Wilson v. 
Porter, 361 F.2d 412, 415 (9th Cir. 1966); Busby v. United States, 
296 F.2d 328, 331 (9th Cir. 1961), cert, denied, 369 U.S. 876 
(1962) ; United States v. Lewis, 362 F.2d 759 (2d Cir. 1966) ; 
United States v. Bonnano, 180 F. Supp. 71, 78 (S.D.N.Y.), rev'd on 
other grounds sub. nom., United States, v. Bufalino, 285 F.2d 408 
(2d Cir. 1960). Indeed, “any other course would have shown poor 
judgment and a callousness toward proper police action.” United 
States v. Lewis, supra at 761. Thus, we think the imposition placed 
on appellant by Private Cave’s request to approach the police car 
was legally permissible, even if Private Cave did not have sufficient 
grounds for making a formal arrest. 
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60, 68). Appellant, who had his right hand in his pocket, 
turned toward the cruiser, took something from his pocket 
(a .22 caliber pistol subsequently seized by Private 
Clause), and dropped it to the ground (M. Tr. 17, 20, 
26; Tr. 60, 68, 97). He then walked toward the cruiser 
and said, “ ‘It’s me, man; you’ve got me’—or something 
to that effect” (M. Tr. 27; Tr. 60, 68, 97). Private Cave 
got out of the cruiser, placed appellant’s hands on top of 
the vehicle and searched him. It was at this point that 
appellant was, in contemplation of law, arrested. On 
these facts, we think appellant’s argument that he was 
arrested and searched without probable cause is complete- 
ly baseless. 


i. It was not plain error to admit Miss Cato’s testimony 
relating her identification of appellant as the holdup 
man where, during the robbery which lasted approxi- 
mately two minutes in a brightly lighted store, Miss 
Cate confronted appellant from a distance of about 
four feet and identified him about five to eight minutes 
later 2 few blocks from the scene of the robbery im- 
mediately after appellant was apprehended. 


(M. Tr. 8, 10, 28; Tr. 29-30, 33, 34, 35-36, 74, 100, 
154) 


Appellant argues that the circumstances surrounding 
Miss Cato’s identification several minutes after the rob- 
bery at the scene of his arrest offended due process stand- 
ards. First, we note that there was no objection below 
to Miss Cato’s testimony relating her extrajudicial iden- 
tification of appellant. By failing to make an objection 
below, appellant did not afford the Government an oppor- 
tunity to defend its position below by argument and, if 
necessary, the submission of facts, or to forego altogether 
the introduction of the testimony objected to. We do not 
think appellant can ignore these considerations and press 
his argument here. See e.g. United States v. Indiviglio, 
352 F.2d 276 (2d Cir. 1965) (en banc), cert. denied, 383 
U.S. 907 (1966) ; compare (Roosevelt) Wright v. United 
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States, D.C. Cir. No. 20,153, decided January 31, 1968 
(slip. op. at 6). 

Second, in any event, we do not think the record sup- 
ports appellant’s contention that Miss Cato’s identification 
was made under circumstances offending due process 
standards. The robbery was perpetrated under conditions 
which gave Miss Cato ample opportunity to observe. The 
robbery took approximately two minutes (Tr. 34). Dur- 
ing most of this time appellant stood directly across the 
counter from Miss Cato, a distance of about four feet 
(Tr. 33). Miss Cato described the lighting conditions in 
the store at the time of the robbery as “very bright” 
(Tr. 29). Within five to eight minutes after the robbery 
occurred, Miss Cato was taken to O Street to confront 
appellant (Tr. 29). There she identified him as the hold- 
up man (M. Tr. 8, 10, 28; Tr. 29-80, 74, 100, 154). To 
be sure, appellant was the only person not a police officer 
on the scene, and Miss Cato was told by one of the officers 
who took her to O Street that they believed they appre- 
hended the robber and were taking her to O Street for 
the purpose of identifying him (Tr. 35-36, 74), But, 
whatever the conditions were surrounding Miss Cato’s 
identification, two things are clear; first, the short time 
interval between the offense and identification coupled 
with Miss Cato’s opportunity to observe appellant during 
the commission of the offense assured a reliable identifica- 
tion and, second, Miss Cato’s initial conclusion, made at 
a distance of about two blocks from where appellant was 
standing, that appellant was not the man indicated that 
she intended to identify or not identify appellant, as the 
case may be, from her own recollection—that, whatever 
suggestiveness there may have been as a result of the 
procedure used, it did not play a part in her identifica- 
tion. 

The very procedure complained of here was upheld by 
this Court in Wise v. United States, —— U.S. App. D.C. 
—, 383 F.2d 206 (1967). The pertinent facts in Wise 
were described by the Court as follows (388 F.2d at 206- 
207) : 
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Mr. and Mrs. Ross came home on the evening of 
January 19, 1966, to find that their residence had 
been broken into and that the intruder was still about, 
upstairs. As Mrs. Ross, with commendable presence, 
quietly phoned the police in a back room, the intruder 
came downstairs shielding his face with a shirt and 
telling Mr. Ross that he would not be hurt if he let 
him out. Mrs. Ross shouted for her husband to get 
him, the intruder burst out the door, and Ross gave 
chase. 

The police soon arrived and Mrs. Ross routed them 
in the direction of the chase. Several blocks up the 
street the police came upon [Mr.] Ross, talking to 
appellant... . [After Mr. Ross positively identified 
appellant as the intruder], [t]he police . . . placed 
appellant under arrest and returned to the house- 
breaking scene, only a few blocks and minutes away. 
An officer testified that the purpose was for identifi- 
eation. There Mrs. Ross said she could not identify 
the intruder by sight, but could by the sound of his 
voice. The police asked appellant to speak the words 
that the intruder had spoken; he did so and Mrs. 
Ross identified him as the intruder. 


Turning to the claim that the circumstances surrounding 
Mrs. Ross’ identification of Wise’s voice offended due 
process, the Court said (383 F.2d at 209-10) : 


The presentation of only one suspect, in the custody 
of the police, raises problems of suggestibility that 
bring us to the threshold of an issue of fairness. 
But that is generally the case with confrontations 
immediately after hot pursuit. 

Here was a confrontation proximate to the scene 
and time of the offense as well as the apprehension, 
where the observers and actors were limited to those 
that were in fact present at the scene and time of 
the offense and the chase. Here were circumstances 
of fresh identification, elements that if anything pro- 
mote fairness, by assuring reliability, and are not 
inherently a denial of fairness. .. . [W]e do not 
consider a prompt identification of a suspect close to 
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the time and place of an offense to diverge from the 
rudiments of fair play that govern the due balance 
of pertinent interests that suspects be treated fairly 
while the state pursues its responsibility of appre- 
hending criminals. 


We think Wise is directly in point and accordingly 
submit it is dispositive of appellant’s argument." 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
CAROL GARFIEL, 
JOEL M. FINKELSTEIN, 
Assistant United States Attorneys. 


4 Appellant contends that a confrontation of the kind utilized 
here cannot be justified when the police, independent of an identifi- 
cation, have probable cause to arrest. Wise, we submit, disposes of 
this argument also, for there it was clear that probable cause to 
arrest existed before the defendant was brought to the Ross’ home 
where Mrs. Ross identified him by voice. Before bringing the de- 
fendant to the Ross’ home, Mr. Ross positively identified the defend- 
ant as the intruder and at this point, the Court noted, appellant was 
in fact arrested. See 383 F.2d at 207-08. 
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REPLY BRIEF FOR WILLIE J. WALKER, APPELLANT 


1. Extrajudicial Identification — Retroactive 
Effect and Right to Raise For First Time 


On Appeal 
Appellee asserts that the question of the extra- 

judicial identification of Appellant by Ann Cato cannot be 
raised on appeal because no objection was raised when Miss 
Cato identified Appellant at his trial (Appellee Brief, 
p.10). This assertion is inconsistent with the holding of 
this Court in Roosevelt Wright v. United States, No. 20,153 
(January 31, 1968), that (a) an extrajudicial identification 
which influences a witness’ objective judgment when identify- 
ing a defendant ina criminal trial may constitute a depriva- 
tion of due process; (b) this Constitutional rule may be ap- 
plied retroactively; and (c) subject to certain conditions, 
an appellant will not be precluded raising this issue on 
appeal even though it was not raised at trial. Wright at 
pp.4-6. Respecting the latter holding, the Court stated: 

“That the question [of the constitutionality of the 

extrajudicial identification] was not broached there 

{at trial] is quite understandable since the principle 

giving rise to it appears to have enjoyed its first 

successful invocation in federal litigation only 

after appellant's trial had been concluded [Palmer 

v. Peyton, 359 F.2d 199 (4th Cir. 1966) ],and in any 

event its added stature was not bestowed by Stovall 


until this appeal was pending [Stovall v. Denno, 388 
U.S. 293 (1967) ]. ... " Wright at p.6. c 


Appellant Walker was tried May 3, 1966, and Stovall v. 


Denno, 388 U.S. 293 (1967) was not decided until June 12, 


1967. Palmer v. Peyton, 359 F.2d 199 (4th Cir. 1966) , 
which constitutes the first successful invocation of this 
principle in a federal court ,2/ was decided on April 6, 
1966, less than one month prior to Appellant's trial. It 
is probable that the Palmer decision did not appeas iin the 
advance Sheets of the Federal Reporter series until after 
Appellant's ‘ine Constructive notice of this decision 
should, therefore, not be imputed to Appellant; especdally, 
because Palmer was decided by the Fourth Circuit, and not 
the District of Columbia Court of Appeals. The controlling 


date in permitting appellants to raise this issue should be 


the date of the Stovall decision, supra - June 12, 1967. 


2. The Identification Of Appellant At Trial 
By Ann Cato Constituted a Deprivation Of 
Appellant's Right To Due Process Because 
Of the Circumstances Surrounding Ann Cato" s 
Pre-Trial Identification 
In Wise v. United States, _U.S.App.D.C._ (), 
383 F.2d 206 (1967), this Court held that a prompt identifi- 
cation of a suspect close to the time and place of an offense 


does not constitute a denial of due process but promotes fair- 


ness by "assuring reliability." 383 F.2d at 209 


1/ "TA state] may [not] rely on an identification 
secured by a process in’which the search for 
truth is made secondary to the quest for a.con- 
viction." Palmer, 389 F.2d at 206. 


2/ For example, the February 19, 1968 edition of the Fed- 
eral Reporter advance sheet on Fourth Circuit decisions 
averages a decision date of November, 1967. 
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In Wise the suspect was brought back to the scene 
of the offense for identification almost immediately after 
his arrest. In the instant proceeding an unidentified police 
officer, while transporting Miss Cato to the location of the 
Appellant's arrest, informed her that the perpetrator of 
the crime had been apprehended and, when Miss Cato identified 
Appellant, he was surrounded by uniformed police officers. 
This procedure of identification is analogous to the pro- 
cedures condemned by the Supreme Court in United States v. 
Wade, 388 U.S. 218 (1967), involving a lineup identification: 

" | . . [T]he other participants in a lineup 
were grossly dissimilar in appearance from the 
suspect, . . . [T]he witness is told by the 
police that they have caught the culprit after 
which the defendant is brouhgt before the witness 
alone. . .. " Wade at 233. 

Based on Wise, supra, a prompt confrontation 
subsequent to the commission of an offense is justified 
for one reason - to assist in reliability. However, two 
factors in the identification of Appellant overcome any 
assurance of reliability, vitiate the justification for 
fresh identification and constitute a denial of Appellant's 
right to due process. That is, Miss Cato was told by the 
police just before she identified the Appellant that the 
individual who perpetrated the crime had been arrested 


and when Appellant was identified, he was the only in- 


dividual present who was not in a police uniform. In sum- 


mary, the extrajudicial identification of Appellant was so 
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" . , . unnecessarily suggestive and conducive to irrepar- 

able mistaken identification that he was denied due process 

of law. . .. " Stovall v. Denno, 388 U.S. 293, 302 (1967). 
3. The Time Between the Commission Of the Offense 


And the Extrajudicial Identification Of Appel- 
lant Is Uncertain 


SS Oe eee 


Appellee assumes that the identification of Ap- 
pellant occurred from five to eight minutes after his arrest. 
(Brief of Appellee, p.1l1). The basis for this contention ap- 


pears to be the following statement of Miss Cato: 


Did you see the defendant later that night? 


Yes. 
When? 
When they called me. 
Well, about how many minutes after 
bery was it, do you remember? 
"A: And where was he when you saw him? 
"Q: On O Street, O Street, Northwest." (T.29) 
(emphasis supplied) 
Clearly, the five or eight minute period referred to by Miss 
Cato relates back to the time when the police called her 
and does not relate to the time period between the aiest 
of Appellant and his identification by Miss Cato. The 
record does not reveal the amount of time which elapsed 
from Appellant's arrest to his identification. | 
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Of additional relevance is the attached Affi- 
davit which shows that Appellant may not have peen "booked" 
until 12:10 A.M. on December 30, 1965. Based on the Affi- 
davit, the identification of Appellant could have taken 
place almost one and one-half hours after the arrest of 
Appellant. 

Simmons v. United States, Supreme Court 


No. 55 (1968) and Biggers v. State of 
Tennessee, Supreme Court No. 237 (1968) 


Substantiate the Contentions of Appellant 


On March 18, 1968, the Supreme Court decided 


Biggers v- Tennessee, Supreme Court No. 237 (1968), and 


Simmons v. United States, Supreme Court No. 55 (1968). 

Both of these decisions clarified the pre-trial identifi- 
cation strictures enunciated in Wade, supra, and Stovall, 
supra. In Biggers and Simmons the Supreme Court reiterated 
that whether a procedure of pre-trial identification is so 
conducive of irreparable mistaken identification as to con- 
stitute a violation of due process depends upon the totality 
of the circumstances surrounding the identification. See 
Biggers at page 3, Simmons at page 4. In evaluating the 
circumstances surrounding the identification in these de- 
cisions, the Supreme Court found a violation of due process 


in Biggers but held that there was no such violation in Simmons. 


In Simmons, as in Stovall v. Denno, supra, the 
Supreme Court was influenced by circumstances which de- 
manded a prompt confrontation or identification. In Stovall 
the victim of a stabbing and the sole source of identification 
was in danger of death, and in Simmons the use of a photo- 
graph of the suspect was deemed acceptable rather than a 
lineup because the felons were still at large, the FBI 
had to promptly determine whether the identity of a suspect 
could be substantiated, the memory of the witnesses was fresh, 
and the witnesses were given photographs of individuals other 


than the suspect. See Biggers at page 3. 


Aside from the aspect of fresh identification, 


the circumstances in Biggers and Simmons are dissimilar 

from those in the instant proceeding. There was no urgency 
because the Appellant was in the custody of the police who 

had obtained a weapon and an admission from him; Miss Cato, 
the witness, was not in danger of death; Appellant wae 

viewed by Ann Cato while surrounded by police officers 

(in Biggers, the witnesses were given photographs of indi- 
viduals other than the suspect) ;3/ and in the instant proceed- 


ing Miss Cato was informed that the police had apprehended 


3/ "Whatever may be said of lineups, showing a sus- 

= pect singly to a victim is pregnant with prejudice. 
The message is clear: the police suspect this man. 
That carries a powerfully suggestive thought. .. . 


Biggers at page 4. 


4/ 


the perpetrator of the crime.— In addition, as is asserted 
jn paragraph 3 above, there is a question whether the police 
held Appellant at the scene of his arrest for an inordinate 
period of time. If such a delaying procedure were condoned, 
the police would be ina position to frustrate the pre-trial 
identification procedures laid down by the Supreme Court by 
conducting an extrajudicial confrontation at the scene of 
the arrest, thereby delaying the transmittal of the suspect 
to the precinct in order to overcome the requirement of a 
lineup or other method of more objective identification. 

CONCLUSI ON 

For the reasons stated in the respective argument, 

the appropriate relief should be granted. 

Respectfully submitted, 


WILKINSON, CRAGUN & BARKER 
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1616 H Street, N.W. (Appointed by this Court) 


Washington, D.C. 20006 
628-4400 


March 21, 1968 


a are et ee ee 
4/ The Supreme Court in Biggers stated: 


"In Simmons, the record did not indicate that the 

FBI told the witnesses which of the men in the photo- 
graphs were suspects. Here, on the other hand, the 
police told Mrs. Beamer when they brought her to the 
Station house that the man she would see was a "sus- 


pect.'" Biggers at page 4. 
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AFFIDAVIT OF FRED H. MASSEY, JR. 


Fred H. Massey, Jr., being duly sworn, deposes 


and says that he is twenty-four (24) years of age, is a 
senior law student at the George Washington University 
Law School, is employed as a legal research law clerk by 
the law firm of Wilkinson, Cragun & Barker, 1616 H street, 
N.W., Washington, D.C., and that he was requested by Messrs. 
Cragun and Knauer of that firm to research the Giro unstanees 
surrounding the arrest and booking of Willie J. Walker. He 
further deposes and says that he is competent to testify and 
that he has personal knowledge of the facts stated herein. 

Based on the below comments, it appears, from all 
of the pertinent police documents I have examined, that Willie 
Walker was booked by the police at approximately 12:10 A.M. 
on December 30, 1965, the morning after his arrest, which 
occurred approximately 10:40 P.M. on December 29, 1965. 

On February 23, 1968, and on March 7, 1968, I 
examined the arrest books of the No.2 Precinct, 501 New 
York Avenue, N.W., and I also spoke with Pvt. Delbert Metz 
regarding the information in those books. Both sources 
revealed that Willie Walker was not booked at No.2 Precinct 
following the above-mentioned arrest. , 

On March 7, 1968, I spoke with Detective Wilson 
of the Robbery Squad, 301 Indiana Avenue, N.W., and was 


informed that the Robbery Squad records revealed no in- 


‘formation on Walker whatever. 


On February 23 and March 7, 1968, I examined the 
Central Cell Block or "outside", arrest book for No.l Pre- 
cinct, 301 Indiana Avenue, N.W., and spoke with Pvt. J. E. 
Murphy regarding the information therein. This arrest 
book showed that Willie James Walker was booked in the 
Central Cell Block at 12:10 A.M. on December 30, 1965, the 
morning after the hold-up and arrest. 

On March 7, 1968, I examined the arrest book for 
the K-9 Unit, at 550 Maine Avenue, S.W., and spoke with Pvt. 
W. F McGill.respecting the information appearing therein. 
The arrest book entry for Willie Walker disclosed a time 
entry of 10:47 P.M., which was explained to me as being 
the possible arrest time, and also disclosed a time entry 
of 1:47 A.M., which was explained to me as being the time 
at which the booking of Willie Walker in the Central Cell 
Block arrest book at No.l Precinct was telephoned to the 
K-9 Unit. Willie Walker was not taken personally to the 


K-9 Unit. 


ee BK een fh, 
Fred H. Massey, Jr. A 


District of Columbia, ss: 


\ Personally came before me this2) tday of 


f 


Vien , 1968, the above-named Fred H. Massey, Jr., 
to me known to be the person who executed the foregoing 


instrument and acknowledged the al 

Lia Mies —— Een oe Vie 
Notary Notas Pape 

My Commission Expires: 

May 14, 1972 


